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ined he'd be arguing before the
Supreme
aloneimagperhristopherCourt,
Yuen let
never
suading it to make new law.
It all started when the Hawaii
solo practitioner got a call from the
distraught sister of a friend who was
living in Nicaragua, teaching locals
how to develop agricultural land.
The friend's house in Hawaii had
just been seized by federal marshals,
who were initiating seizure proceedings, based on allegations-that it
was being used for drug dealing.
"I said I would do what I could
to help," says Yuen, a civil litigator,
who agreed to take the case pro bono.
Not knowing anything about civil
forfeiture, he went to the law library.
"I was amazed at what I saw in the
cases," Yuen says.
But, he adds, he also felt somewhat encouraged "because I noticed
that all the reported cases somehow

PRO BONO
PROVIDES
VITAL LEGAL

SERVICES.
BUT IT'S
ALSO

SHAPED THE
LAW IN
IMPORTANT

WAYS.
by

RICHARD

C. REUBEN

went against the plaintiff, so I figured I couldn't do any worse."
Yuen lost the case in district
court, but won the next round before
the San Francisco-based 9th U.S.
Circuit Court of Appeals. Then the
government appealed to the Supreme
Court, which granted certiorari. Yuen
never gave up the fight.
The result late last year was an
important 5-4 decision limiting the
federal government's seizure power.
In an opinion by Justice Anthony M.
Kennedy, the Court confirmed that
due process requires the government
to give real property owners notice
and a hearing before seizing property
believed to be connected with drugs.
United States v. James Daniel Good
Real Property,92-1180 (Dec. 13, 1993).
"I had no idea what I was
getting into," says Yuen, who figures
he spent about 700 volunteer hours
on the case. And his work hasn't
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ended, since the case has been re- for Civil Rights and the Center for
manded to the lower courts. Despite Individual Rights, also rely heavily
all the hours, Yuen says, he'd do it on pro bono lawyers to augment their
again; satisfaction means more to limited operations.
him than "the bottom line on a
In the historic cases of Brown v.
Schedule C tax form."
Board of Education, 347 U.S. 483
"This case," Yuen explains, "gave (1954) and 349 U.S. 294 (1955) the
me the professional satisfaction of NAACP LDF counted on the services
doing a job well, and the personal of volunteer lawyers.
satisfaction of helping someone who
"We handled those cases ourneeded it."
selves, but there was a strong pro
Yuen's experience is by no means bono element," says Charles Stephen
unique. Pro bono cases have been Ralston, a senior attorney with the
known to take on a life of their own, New York-based organization.
Brown was consolidated with
propelling the lawyers who litigate
them into new, unsettled areas of four other cases that were handled
law. Indeed, many of the most impor- entirely pro bono, Ralston noted. In
tant cases of recent years-Roe, Mi- addition, a number of law professors
randa, Gideon among them-were and other experts contributed many
shepherded through the courts by hours in the development of the
volunteer lawyers. While many think briefs and arguments. "Obviously,
of pro bono as providing stop-gap those contributions were very signifilegal services, experts say it's also cant," he said.
been a potent force in shaping legal
The varied experiences of these
doctrine.
groups underscore the difficulty in
"Clearly, the country would not defining pro bono lawyering. The
enjoy many of the civil rights and classic model is the practitioner who
individual liberties it does today devotes time to representing a client
without the pro bono contribution of
lawyers," says Steven Shapiro, national litigation director of the American Civil Liberties Union in New
York. "Many of the cases that have
made the greatest strides couldn't
otherwise have been brought for lack
of resources."
Many lawyers find themselves
enriched by the pro bono experience,
observes Shapiro. "It has enabled
large segments of individuals within
the legal profession to feel that they,
too, have a commitment to these
issues, and has reminded them
through personal empowerment that
the securement ofimportant rights is
not just the responsibility of the few
of us fortunate enough to do it full
time."
Shapiro should know. The ACLU
was founded early this century in
part as a clearinghouse for pro bono
lawyers. Its first case was the famous 1925 trial of Tennessee schoolteacher John Scopes, in which it
enlisted Clarence Darrow to defend
Scopes, who was on trial for teaching
the theory of evolution. Despite his
considerable reputation before the
Scopes "monkey" trial, Darrow is
perhaps best known for his pro bono
work in that case.
Today, Shapiro says, the organization continues to draw heavily on
volunteer lawyers, whom it calls
"cooperating attorneys," because of
the expertise and resources they are
often able to bring to a given case.
Other public interest groups, such as
the NAACP Legal Defense and Education Fund, the Lawyers Committee
ABAJ/NORMAN
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in a civil or criminal matter. But
some consider other legal relationships pro bono as well, such as
service on the boards of directors of
nonprofit organizations, legal work
at reduced fees, and activities that
improve the law and legal profession.
In the case of organizations
such as the ACLU and the NAACP
LDF, pro bono means a mixture of
much of the above, as public interest
law firms work hand in hand with
private lawyers and firms to move
the law and the profession forward.
Thanks to the Civil Rights Attorneys Fees Act of 1976, attorneys
who volunteer their time in advance
may be awarded attorneys' fees, but
only if they win. Most organizations
now give cooperating attorneys a
proper portion of the fees in such
cases.
erhaps because the issues so
often go to the very essence of
personal liberty, pro bono lawyering has had a dramatic impact on
the development of the country's
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criminal law.
Consider, for example, Miranda
v. Arizona, 384 U.S. 436 (1966),
which requires law enforcement to
give criminal suspects certain warnings when they are taken into custody to safeguard their Fifth Amendment right against compulsory selfincrimination. Because Ernesto A.
Miranda was indigent, his cause
would never have been heard but for
the efforts of volunteer lawyers.
"We had a standard arrangement with the ACLU that we would
take one case at a time," recalls John
P. Frank, a partner at Lewis and
Rocca in Phoenix. It was Frank who
developed the strategy and briefs
that ultimately prevailed in the case,
while another member of the firm did
the oral argument before the Court.
"This one came along, we were empty,
and they asked us ifwe would take it.
We took a look at it and decided it
would be well-worth doing."
Frank says those on his legal
team knew the case could be big, but
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were still surprised by the magnitude of the High Court's ruling,
announced by Chief Justice Earl
Warren. Frank estimates the firm
gave more than 500 hours to the
case, which it entered at the Supreme Court stage, and stayed with
it through the remand process.
But Miranda was not alone in
needing legal help. Clarence Earl
Gideon, a Florida breaking-andentering defendant who believed the
federal Constitution's right to counsel should have applied to his state
law proceedings, needed pro bono
services, too.
His cause was argued pro bono
before the Court by Abe Fortas of
Arnold & Porter in Washington, D.C.
A unanimous Court accepted his
arguments. Gideon v. Wainwright,
372 U.S. 335 (1963).
Fortas, who went on to become a
justice on the Court, died in 1982.
But a colleague, Abe Krash, recounts
the story behind the story.
"It was obvious that the Su-

preme Court was looking for a case to
consider the right to counsel in state
criminal cases," Krash says. "Gideon
had sent a handwritten request for
certiorari to the Supreme Court, and
when the Supreme Court granted
review, it appointed Abe Fortas to
represent him."
Krash says it was "perfectly
obvious that the Court was on the
verge of a historic change" and likely
to reverse because there were already four votes to grant certiorari.
Krash, who worked on the briefs
as a young partner, says the firm
logged thousands of hours on the
case, in part because he was shooting
for a unanimous Court, and because
he was "a great perfectionist." Justice William 0. Douglas is said to
have called Fortas' argument the
best he had ever seen at the Court.
It is not surprising that such
landmark cases as Gideon would be
the product of pro bono lawyering,
says Esther Lardent, the American
Bar Association's law firm pro bono
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project director.
"Indigent clients and others who
need pro bono services are often
people against whom injustices are
wrought precisely because they are
not in a position to defend themselves," says Lardent.
Moreover, she adds, the firms
that take their cases often are not
jaded by prior work in a given area of
practice. "Many times, these cases
are done by large civil firms, or by
lawyers who may not even be litigators, much less criminal litigators,"
she says.
"As a result, they are able to
take a fresh look at the issues,
because the' don't know what some
experts might say can't be done."
erhaps the greatest challenge
comes in the area of criminal
practice, where there are the
steepest consequences: the death penalty, which often pits the full resources of a state government against
a single lawyer or small firm.

letter of endorsement by retired Justice
William J. Brennan Jr. Firms accepting
the challenge agree to contribute either
3 percent or 5 percent of their firm's
total billable hours to pro bono workdefined primarily in terms of the
delivery of legal services.
"This is probably the most
important development in pro bono
practice in some time," says James
Baillie, who chairs the ABA standing
committee. Even firms that haven't yet
acceoted the challenge are rethinking
their programs in light of the ABA
gauntlet, he said.
"We are starting from the
assumption that pro bono is an
obligation of the profession, and one of
the things that the challenge does is
impute that obligation to the firm as an
institution," adds James Jones of Arnold
& Porter, the chair of the challenge's
advisory committee. "We are asking the
country's largest law firms to take the
lead and accept that obligation as
institutions, to integrate pro bono into
their firm cultures in a way that it
becomes part. of what a firm does
because it's a law firm."
The Law Firm Pro Bono Challenge,
funded by the Ford Foundation, was
first issued nearly a year ago, beginning
with 50 firms agreeing to participate.
Since then, more than 100 large firms
have signed on. Those close to the
challenge say they hope mid-size and
smaller firms will respond also.
_R.CR.

For years, all of the capital
cases were handled pro bono because
there was no provision tinder which
lawyers could be paid, and if these
defendants were not indigent at trialwhich they usually were-they were
certainly indigent by the appeals.
Significantly, too, many were
brought by the NAACP LDF. The
reason, says the organization's
George Kendall, was Thurgood
Marshall: "He had developed such a
reputation trying school desegregation cases in the South that ittorneys would come up to him when he
visited their communities and ask
for his help with their capital cases."
These cases include the Supreme Court's sharply divided 1972
decision finding the death penalty
unconstitutional under the Eighth
Amendment's cruel and unusual punishment clause. Furman v.Georgia,
408 U.S. 238.
They also included the case
reversing that ruling, Gregg u. Georgia, 428 U.S. 153 (1976), as well as
later rulings that applied that precedent- Coker v. Georgia, 433 U.S. 584
(1977), holding that the death penalty could not be imposed for rape,
and Enmund r. Florida, 458 U.S.
782 (1982), finding that capital punishment could not be applied to
murders committed during felonies.
The substantive death penalty
law has spavned much collateral
litigation as well, most of which was
handled pro bono, either in full or in
part. Jury issues are important in
capital litigation, and several key
rulings in the area have been handled pro bono, including litherspoon
'. Illinois, 391 U.S. 510 (1968). The
Court in that landmark case said the
death penalty could not be imposed if
anyone on the jury was excluded for
having "scruples" against it.
"There were 350 people on death
row at the time, and all of them had
to be resentenced rather than executed," says Jerold Soloy of Chicago's Jenner & Block, who argued
the case. "It gives you tremendous
personal and professional satisfaction to know that you handled a case
pro bono because it was the right
thing to do, won it and saved 350
lives."
Solovy recently argued another
pro bono matter before the Court,
Reed v.Farlev, No. 93-5418, which
seeks to clarify whether persons in
custody can argue during habeas
corpus proceedings that they were
unlawfully transferred from one state
to another in violation of the Interstate Detainer Act. A decision is
expected by the end of the Court's
term.

Another Supreme Court ruling
on death penalty juries is imminent
in the pro bone case of Simmons u.
South Carolina, No. 92-9059. The
issue in that case is whether the
death penalty can be imposed if the
jury is not properly instructed about
the alternative sentences, such as a
life sentence without the possibility
of parole, says David Bruck, the
Columbia, S.C., attorney who argued
the case.
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ommitment to a cause, such as
opposition to the death penalty, is considered by many to
be among the leading factors driving
lawyers to perform pro bono work.
Nowhere has that been seen more
publicly than in the national legal
debate over abortion-beginning with
Roe v.Wade, 410 U.S. 113 (1973).
"When I was approached about
the case [by persons representing
Jane Roe], I asked why they weren't
going to iome big law firm, and they
told me they needed a lawyer who
would do it for free because they
didn't have any money," laughs Sarah
Weddington, the Austin, Texas, lawver who handled the landmark case
largely pro bono.
Weddington says she and cocounsel Linda Coffee devoted nearly
three years to the case, from trial to
the U.S. Supreme Court arguments.
All of that time was pro bono until
the case reached the Supreme Court,
she says, when the two began to
receive some funding to cover costs.
Since then, pro bono efforts have
continued to propel the development
of abortion law. One key case was
Thornburgh v. American College of
Obstetriciansand Gy*'necologists, 476
U.S. 747 (1986), in which the Court
struck down provisions of a Pennsylvania law requiring, among other
things, informed consent, reporting
requirements and the use of certain
procedures to determine viability.
Kathryn Kolbert, the Philadelphia attorney representing the
Women's Law Project in its challenge to the statute, says "it would
have been impossible to do the case"
without pro bono assistance, primarily by Pepper, Hamilton & Sheetz.
"The logistics of big filings and the
production of large briefs were simply beyond the capability of our firm
at that time; we only had three
lawyers, one secretary and a computer."
Kolbert says the same kind of
collaborative private/pro bono effort
has been necessary in most abortion
litigation right up through the Court's
most recent constitutional pronouncement on the controversial issue:
ABA JOURNAL / APRIL 1994 73

All of these were hard-fought
PlannedParenthoodof Pennsylvania
v. Casey, 112 S.Ct. 2791 (1992). In battles, in part because of the volunthat case, the justices issued a rare, teer efforts of lawyers who were
jointly written opinion reaffirming opposed to abortion.
"The number of actual volunthe core constitutionality of abortion,
but allowing states greater power to teer lawyer hours on our side was
regulate abortions.
inestimable," says James P. Bopp, of
"Much of the work on Casey was Bopp, Coleson & Bostrom in Terre
done on a pro bono basis," Kolbert Haute, Ind., a leader on the national
says. Kolbert adds that there was an anti-abortion litigation front. "All
understanding that some attorneys totaled, including the protester defense work, I'd say it probably
who performed pro bono work on
Casey would be eligible for an appro- amounted to 75 percent of all the
priate cut of any fees if they were legal work done to protect the right
to life."
awarded.
But, she adds, that was more of
Bopp says pro bono lawyers
an afterthought. "They weren't doing were very active in assisting state
this case for the money," she says.
and local right-to-life groups to incorOther recent abortion-related
porate and run their daily not-forpro bono cases include last term's profit activities.
decision limiting the power of federal
They also helped get state and
judges to stop abortion pickets, Bray local abortion restrictions passed,
v. Alexandria Women's Health Clinic, and assisted in efforts to defend
113 S. Ct. 753 (1991), and the Court's them in courts when challenged, he
ruling this term extending the Rack- points out.
eteer Influenced and Corrupt Organhe Washington, D.C.-based Cenizations act to abortion protests,
NOW v. Scheidler, No. 92-780 (Jan.
ter for Individual Rights, selfdescribed as a conservative's
24). In Scheidler, the Court paved
the way for abortion protesters to be ACLU, has been active in litigating
sued under RICO by confirming that cases that balance academic freedom
proof of an economic motive is not against "political correctness," says
necessary to establish such a viola- director Michael Greve, a political
tion.
scientist. The center's academic ad-

74 ABA JOURNAL /APRIL 1994

visers include Richard A. Epstein
and Michael McConnell of the University of Chicago Law School and
Peter Huber of the Manhattan Institute.
Currently, there are 20 cases on
the center's docket, which is handpicked to test principles on First
Amendment, civil rights and environmental law. A volunteer attorney
is assigned to each case, says Greve.
"They greatly increase what we've
been able to accomplish" since the
centerSome
was founded in 1989, he notes.
of the volunteers are associates at big firms while others are
sole practitioners and "traditional
libertarians," says Greve.
But not all center volunteers
are conservatives, Greve emphasizes.
The speech cases, for example, attract liberals who share the center's
belief in First Amendment absolutism, he says.
"We try to find common ground"
rather than getting partisan, says
Greve. "They're perfectly free to tell
us, 'Look, we disagree with you on all
those other issues.' And I feel fine
saying, 'Well, we disagree with you
on all those other issues, too.'"
Greve said he believes that one
of the center's greatest legal triumphs has been convincing the Supreme Court to adopt the reasoning
of its amicus brief in R.A.V v. St.
Paul, Minn., 112 S.Ct. 2538 (1992).
In R.A.V, the Court invalidated an
ordinance that prohibited crossburning by holding that content distinctions are impermissible even in
speech that is not traditionally protected by the First Amendment. Speaking for the majority, Justice Scalia
"obviously read our brief and used it
in his opinion," says Greve.
At the appellate level, the center has won two important cases
indirectly related to the proliferation
of campus hate speech codes. In
Levin v. Harleston, 966 F.2d 85
(1992), the 2nd Circuit held that
universities may not discipline professors on the basis of viewpoint,
says Greve.
And in Iota Xi Sigma Chi v.
George Mason University, 993 F.2d
386 (1993), the 4th Circuit ruled that
universities may not punish students for offenses that are protected
by the First Amendment.
The most enthusiastic volunteers are often associates from big
firms, says Greve. "It's important for
them to be exposed to exciting cases
that pose challenging and interesting legal questions." These are, he
says, the kind of questions they'd
probably never grapple with, if not
for pro bona.
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